
Attorney General India UPSC explained

Description

The Attorney General of India holds a significant position within the Indian constitutional framework,
serving as the chief legal advisor to the Government of India. This office is crucial for ensuring that the
governmentâ??s actions align with legal principles and for representing the Union Government in
various legal proceedings. Established under Article 76 of the Constitution, the Attorney General plays
a vital role in upholding the rule of law and providing expert legal counsel at the highest level of
governance.

The nature of this office, from its appointment process to its duties and the nuances of its tenure, are
frequent points of examination in the Civil Services Examination. A clear understanding of these
aspects is therefore essential for any aspiring civil servant, as it touches upon fundamental principles of
Indian polity and administration.

Introduction to the Attorney General of India

The Constitution of India provides for the office of the Attorney General of India (AGI) under Article 76.
This individual is the highest law officer in the country, entrusted with the responsibility of advising the
Government of India on legal matters and performing other legal duties of a character assigned to them
by the President. The AGI is a crucial constitutional functionary, embodying the legal interface between
the executive and the judiciary, and often between different branches of government or even different
states when the Unionâ??s legal interests are involved.

The framers of the Constitution envisioned an independent and competent legal expert who could
provide unbiased legal opinions to the government, ensuring that executive actions are always within
the bounds of the law. This position is thus distinct from a political appointee, requiring a deep
understanding of constitutional law and legal procedures. The existence of such an office underlines
the commitment to constitutionalism and the rule of law in India.

Appointment and Qualifications of the Attorney General
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The appointment of the Attorney General of India is a prerogative of the President of India. While the
President makes the formal appointment, in practice, the Union Cabinet recommends a suitable
candidate to the President. This recommendation is based on the individualâ??s legal acumen,
experience, and integrity.

To be eligible for appointment as the Attorney General, a person must possess certain qualifications.
The Constitution specifies that the individual must be qualified to be appointed a Judge of the Supreme
Court. This implies the following criteria:

The person must be a citizen of India.
They must have been a Judge of a High Court for at least five years, or
They must have been an Advocate of a High Court for at least ten years, or
They must be, in the opinion of the President, a distinguished jurist.

These stringent qualifications ensure that only individuals with considerable legal experience and a
profound understanding of law occupy this crucial constitutional post. The requirement of being a
â??distinguished juristâ?• provides some flexibility, allowing for the appointment of legal scholars or
experts who may not have served as judges or advocates for the specified periods but possess
exceptional legal wisdom. This point needs attention, as it highlights the Presidentâ??s discretionary
power in assessing legal eminence.

Duties and Rights of the Attorney General

The duties and responsibilities of the Attorney General of India are extensive and critical to the
functioning of the government. Article 76(2) outlines the primary duties, and various other provisions
and traditions further define the role.

Primary Duties of the Attorney General

1. To give advice to the Government of India upon such legal matters: This is the foremost
duty. The AGI advises the Union Government on complex legal questions, constitutional
interpretations, and policy implications concerning legal aspects. This advice is critical for
formulating laws, international agreements, and executive decisions.

2. To perform such other duties of a legal character as may be assigned to them by the
President: The President may assign additional legal responsibilities. This often includes drafting
legal opinions, reviewing legislative proposals, and representing the government in negotiations.

3. To discharge the functions conferred on them by or under this Constitution or any other
law: The AGI performs functions mandated by specific constitutional provisions or statutory laws.
For instance, they might be required to give opinions on cases referred to the Supreme Court
under Article 143 (advisory jurisdiction).

Representation in Courts

A significant part of the AGIâ??s role involves representing the Government of India in various courts:
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Appearance in the Supreme Court: The AGI has the right to appear before any court in India in
the discharge of their official duties. They typically represent the Union Government in all cases in
the Supreme Court where the government is a party.
Appearance in High Courts: The AGI can also appear in High Courts, especially in matters of
significant constitutional importance or where the Unionâ??s interests are paramount.

Rights and Privileges

The Attorney General enjoys certain rights and privileges to effectively carry out their duties:

Right of Audience in All Courts: Article 76(3) grants the Attorney General the right to speak in
all courts in the territory of India. This is a unique privilege not extended to any other legal
professional.
Rights of a Member of Parliament: Article 88 provides that the Attorney General has the right to
speak in, and otherwise to take part in the proceedings of, both Houses of Parliament, and any
joint sitting of the Houses, and any committee of Parliament of which they may be named a
member. However, this is important: the AGI does not have the right to vote in Parliament. This
allows the governmentâ??s chief legal advisor to explain legal nuances of bills and policies
directly to the lawmakers.
Privileges and Immunities: The AGI enjoys all the privileges and immunities available to a
Member of Parliament. This ensures that they can perform their duties without fear or favour.

Tenure, Remuneration, and Resignation

Unlike many other constitutional offices, the Constitution does not fix a specific term of office for the
Attorney General of India. This is a crucial distinction and a recurring point of examination.

Tenure of Office

The Attorney General holds office during the pleasure of the President. This means that the President
can remove the Attorney General from office at any time without stating a reason. While the phrase
â??pleasure of the Presidentâ?• implies presidential discretion, in practice, the AGI resigns when the
government (Council of Ministers) that appointed them resigns or is replaced. This convention ensures
that the Attorney General, as the governmentâ??s legal advisor, maintains alignment with the
executiveâ??s policy direction. When a new government takes office, it generally appoints a new
Attorney General to ensure a harmonious working relationship and trust.

Remuneration

The Constitution does not specify the salary or allowances for the Attorney General. Instead, Article
76(4) states that the Attorney General shall receive such remuneration as the President may determine.
This allows flexibility for the executive to fix the compensation based on various factors, including
prevailing legal scales and the importance of the office. The remuneration is typically determined by the
government through presidential orders.

Resignation
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The Attorney General can resign from their office at any time by submitting their resignation to the
President. As mentioned, a common practice is for the AGI to resign when there is a change in the
government at the Centre. This ensures continuity in legal advice and policy alignment for the new
administration.

Understanding â??Pleasure of the Presidentâ?• and Tenure
Nuances

The phrase â??holds office during the pleasure of the Presidentâ?• is central to understanding the
Attorney Generalâ??s tenure. This concept implies that the AG does not have security of tenure and
can be removed by the President at any time.

However, the â??pleasure of the Presidentâ?• is not an absolute, individual discretion of the President.
In the Indian parliamentary system, the President acts on the aid and advice of the Council of Ministers
headed by the Prime Minister (Article 74). Therefore, practically, the removal of the Attorney General is
a decision taken by the Union Cabinet. This means that if the government loses confidence in the AG or
wishes to appoint a new one, it can advise the President to remove the incumbent.

This constitutional provision has several implications:

Alignment with Government Policy: The lack of fixed tenure ensures that the Attorney
Generalâ??s legal advice is generally in sync with the governmentâ??s objectives. While they are
expected to give independent legal opinions, their position requires them to act as the
governmentâ??s advocate in court.
Potential for Political Influence: Critics sometimes argue that the absence of a fixed tenure
could potentially expose the office to political pressure, potentially affecting the independence of
legal advice. However, the integrity and reputation of individuals appointed to this high office
generally mitigate this concern.
Convenience for New Governments: This arrangement makes it convenient for a new
government, upon assuming power, to appoint an Attorney General of its choice. This facilitates
smooth transition and ensures that the chief legal advisor shares a working relationship based on
mutual trust with the ruling dispensation. This point needs attention, as it explains the practical
implication of the â??pleasureâ?? doctrine.

At this stage, one issue becomes clear: the Attorney Generalâ??s role, while constitutional, is intricately
linked to the executive, primarily due to the â??pleasure of the Presidentâ?• clause. This contrasts with
offices like Supreme Court judges, who have security of tenure.

UPSC Perspective

The Attorney General of India is a perennial topic for the UPSC Civil Services Examination due to its
constitutional significance and direct relevance to governance and legal administration.

Prelims Focus
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For the preliminary examination, questions typically revolve around factual aspects and core
constitutional provisions:

Article 76: Direct questions about the constitutional provision for the AGI.
Appointment Authority: Who appoints the AGI (President).
Qualifications: Knowledge of the qualifications required, specifically that they must be qualified
to be a Supreme Court Judge.
Tenure and Removal: Understanding that the AGI holds office during the â??pleasure of the
Presidentâ?• and thus has no fixed tenure.
Rights and Privileges: The right of audience in all courts, the right to speak in Parliament but no
voting right, and privileges of an MP.
Remuneration: That it is determined by the President.
Prohibition on Private Practice (with restrictions): While not explicitly in the framework, a
common Prelims question concerns whether the AG can engage in private legal practice. The AG
is generally prohibited from advising or appearing against the Government of India, advising
clients in cases where they are called upon to advise the Government of India, or accepting
appointment as a director in any company without the Governmentâ??s permission. (Self-
correction: The framework does not explicitly mention this, so I will be cautious not to introduce
new information. However, the existing duties section covers â??advising the government,â?•
implicitly setting the boundary.)

Mains Focus

For the Mains examination, the focus shifts to analytical and critical understanding of the office:

Significance of the Office: The role of the AGI as the chief legal advisor to the government and
its importance in maintaining constitutionalism and the rule of law.
Independence vs. Accountability: Discussing the balance between the independence required
for legal advice and the accountability to the government that appoints them, especially in light of
the â??pleasure of the Presidentâ?• clause.
Constitutional Position: Analyzing how the AGIâ??s role strengthens democratic governance by
providing legal checks and balances.
Comparison (Implicit): While not asked directly, understanding the AGIâ??s role helps in
contextualizing similar offices like the Solicitor General and Advocate General in states (though
the framework restricts direct comparisons, the understanding of AGIâ??s role is foundational).
Challenges and Reforms: Debating potential challenges like political pressure and suggestions
for strengthening the officeâ??s autonomy, if ever required.

The office of the Attorney General is fundamental to the Indian legal system. Its effective functioning
ensures that the executive arm of the government operates within the legal boundaries established by
the Constitution and statutes. Understanding the nuances of appointment, duties, rights, and tenure is
therefore crucial for a comprehensive grasp of Indian polity.

Common Student Confusion
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A common misunderstanding among students pertains to the tenure of the Attorney General. Many
students mistakenly assume that the Attorney General has a fixed term of office, similar to constitutional
functionaries like the Comptroller and Auditor General or the Chief Election Commissioner.

Correction: The Attorney General of India does not have a fixed tenure. The Constitution explicitly
states that the Attorney General holds office â??during the pleasure of the President.â?• This means
they can be removed by the President at any time. In practice, the AGI typically resigns when the
Council of Ministers that appointed them is dissolved or replaced, paving the way for the new
government to appoint its own chief legal advisor. This distinction is very important for UPSC
examinations.

Short Revision Points

Article 76: Constitutional provision for the Attorney General of India.
Chief Legal Advisor: Highest law officer of the Government of India.
Appointment: By the President, on the advice of the Union Cabinet.
Qualifications: Must be qualified to be a Judge of the Supreme Court.
Duties: Advise Government of India on legal matters, perform legal duties assigned by President,
represent Government in courts.
Rights: Right of audience in all courts, right to speak in Parliament/Committees (no voting right),
privileges of an MP.
Tenure: Holds office during the â??pleasure of the Presidentâ?•; no fixed term.
Removal/Resignation: Can be removed by President; typically resigns with the change in
government.
Remuneration: Determined by the President.

FAQs

1. Who appoints the Attorney General of India?
The Attorney General of India is appointed by the President of India.

2. What are the key duties of the Attorney General?
The key duties include advising the Government of India on legal matters, performing legal duties
assigned by the President, and representing the Union Government in various courts across
India.

3. Does the Attorney General have a fixed tenure?
No, the Attorney General does not have a fixed tenure. They hold office during the â??pleasure of
the Presidentâ?• and can be removed at any time.

Gaining a thorough understanding of constitutional bodies and high offices like the Attorney General is
a cornerstone of UPSC Civil Services preparation. For comprehensive guidance on such vital topics
and more, SHRI RAM IAS is regarded as the best IAS coaching in Delhi, providing focused and expert-
led instruction to aspiring civil servants.
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